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Ohio Partners for Affordable Energy’s Reply Comments on the Commission’s Energy 

Efficiency Workshops 

 Ohio Partners for Affordable Energy (“OPAE”) is an Ohio non-profit corporation with a 

stated purpose of advocating for affordable energy policies for low-and moderate-income 

Ohioans. Moreover, many of OPAE’s members are Community Action Agencies. Under the 

federal legislation authorizing the creation and funding of these agencies, originally known as the 

Economic Opportunity Act of 1964, Community Action Agencies are charged with advocating 

for low-income residents of their communities.  

 OPAE originally submitted comments by the January 28, 2022, deadline and presented to 

the Commission at the consumer workshop on March 23, 2022. OPAE appreciates the 

Commission providing it the opportunity to present at the workshop. Between the workshop 

presentation and OPAE’s original comments (available here), OPAE will do its best to avoid 

repeating its points in the interest of administrative efficiency and instead focus on questions or 

issues that arose out of the workshops.  

Revised Code 4905.70 Provides the Authority for the Commission to Approve Energy 

Efficiency Programs and that Authority is not Constrained Beyond what is Just and 

Reasonable.  

 As OPAE, and others, explained at the workshops R.C.4905.70 provides the statutory 

authority for the Commission to authorize energy efficiency programs. Revised Code 4905.70 

uses the mandatory “shall” when it states the “public utilities commission shall initiate programs 

that will promote and encourage conservation of energy and a reduction in the growth rate of 

energy consumption * * * .” As OPAE explained, the use of the word “shall”, per basic rules of 

statutory construction, is not discretionary and requires the Commission to initiate efficiency and 

conservation programs.  

 Commissioner Conway, and others, often asked at the workshops that, assuming the 

Commission has the authority, what is the limit? Specifically, can the Commission authorize 

programs of the same size and scope as were authorized under the energy efficiency portfolio 

programs? The answer is yes.  

 The Commission is a creature of statute and only has the authority conferred upon it by 

the General Assembly. Discount Cellular, Inc. v. Pub. Utils. Comm., 112 Ohio St.3d 360, 2007-

Ohio-53, 859 N.E.2d 957, ¶ 51. Revised Code 4905.70 requires the Commission to initiate 

programs that promote and encourage the conservation of energy and a reduction in the growth 
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rate of energy consumption. The General Assembly did not explain specifically how the 

Commission should do that, instead leaving it the Commission’s discretion. The Ohio Supreme 

Court has held that a lack of conditions on a statutory grant of power should be read as a 

grant of discretion. In re Columbus S. Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, 947 

N.E.2d 655, ¶68 (“Any lack of statutory guidance on that point should be read as a grant 

of discretion.”); Payphone Assn. v. Pub. Util. Comm., 109 Ohio St.3d 453, 2006 Ohio 2988, 849 

N.E.2d 4, ¶25 (“When a statute does not prescribe a particular formula, the PUCO is vested with 

broad discretion.”);  Util. Serv. Partners, Inc. v. Pub. Util. Comm., 124 Ohio St.3d 284, 2009-

Ohio-6764, 921 N.E.2d 1038, ¶13. (“The fact that only one string is attached to this power -- the 

commission must find the rule or order necessary -- implies a generous grant of discretion to 

issue safety-related orders.”) 

 Substitute Amended House Bill 6 only eliminated the mandates on utilities that they must 

meet certain efficiency benchmarks. The bill did not preclude the utilities from voluntarily 

seeking to continue energy efficiency programs as confirmed by Representative Seitz statements 

on the floor of the House.1 The bill also did not abrogate the authority of the Commission to 

approve energy efficiency programs the utilities voluntarily propose.  

 The Ohio Supreme Court also looks to other statutes, beyond the statute granting 

authority, to determine if the General Assembly provided guidance when determining if an 

action is within the discretion of the Commission. In re Ohio Edison Co., 158 Ohio St.3d 27, 

2019-Ohio-4196, 139 N.E.3d 875, ¶18 (“The General Assembly's inclusion of cost-cap language 

in R.C. 4928.64(C)(2) and (3) further undermines the commission's determination that 

it had authority to impose a cost cap under R.C. 4928.66.”). Revised Code 4928.02(A) states that 

it is the policy of the state to ensure the availability of efficient electric services to customers. 

Revised Code 4929.02(A)(4) requires the encouragement of “innovation and market access for 

cost-effective supply-and demand-side natural gas services and goods.” Revised Code 

4929(A)(12) requires the Commission to “promote an alignment of natural gas company interests 

with consumer interest in energy efficiency and energy conservation.” Revised Code 4928.02(M) 

requires the Commission to encourage the education of small business owners in the use of 

 
1 Ohio House of Representatives, July 23, 2019, https://ohiochannel.org/video/ohio-house-of-

representatives-7-23-2019 at 30:57-31:37. Last accessed January 26, 2021. 
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energy efficiency programs. Finally, R.C. 4928.02 (I) and (L) are about protecting electric 

customers, and specifically, low-income customers in the case of provision (L), from the 

negative aspects of the market, and the easiest way to do that is to authorize programs to 

empower customers to lower their usage and shield themselves from high prices.  

 The only limit on what programs the Commission can authorize is found in R.C. 4905.22 

which requires that all charges by public utilities be just and reasonable. Therefore, if the 

Commission finds, as it consistently has in the past, that a utility’s proposed energy efficiency 

programs, as a package, save more money than they cost the Commission has the authority to 

approve them.  

Low-Income Programs Benefit All Low-Income Customers, Whether They Rent or Own.   

 Low-income energy efficiency programs are available to assist low-income customers 

with lowering their utility bills whether they rent their home or own it. The goal of these 

programs is to lower the bills of the customer. Some programs, such as large appliance 

replacements (furnaces) and roof repairs are targeted towards homeowners. However, renters 

who are individually metered, benefit from other programs such as insulation programs, small 

appliance replacement (refrigerator/sump pump). These programs directly benefit the tenant as 

they are responsible for the utility bill.  

 Low-income customers, who are also tenants, that need larger scale improvements (such 

as furnace replacements) can still occasionally use those programs with guardrails. Some 

utilities, require a 50/50 cost sharing with the landlord for larger improvements. Other utilities, 

restrict certain programs, such as heat pump or water heater replacements, only to homeowners. 

Further, some utilities will only replace small appliances owned by the tenant while others will 

replace appliances owned by either the tenant or the landlord since the tenant pays the utility bill 

and realizes the savings benefits. A report on the electric utility programs OPAE manages found 

that 42% of the customers OPAE served since 2019 were renters.  

 The data demonstrates that the majority of the customers served via OPAE, through 

electric utility programs, are homeowners but even those that are tenants are provided services 

tailored to their needs. Which means that utility program dollars are going to the primary benefit 

of low-income customers not landlords by reducing these customers energy costs in a manner 

consistent with their living situation.  
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Conclusion 

 Ohio Partners for Affordable Energy would like to thank the Commission for holding the 

workshops on the importance of energy efficiency in Ohio and providing the opportunity for 

Reply Comments. OPAE asks the Commission to encourage and promote a return to robust 

energy efficiency programs for all customers classes offered through customers’ electric 

distribution utilities. These programs not only save customers money but they provide life 

changing and lifesaving benefits for low-income customers.  

   


